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This is in response to your regquest for technical advice
dated February 9, 1988, This memorandum confirms the oral
authorization already provided to you, to settle the
above~captioned case.
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Whether petitioners couid be awarded their S| filing fee,
and [l hours of attorneys' fees at S| per hour, in
settiement. RIRA No, 7430,.00-00.

ONCLUSION

As Ms, Butterfield of our office already advised HMr. Lang,
by telephone conversation of February 17, 1988, the SHEM in fees
and costs may be awarded under I.R.C., § 7430, in settlement of
this case.

FACTS

Taxpayers were subject to an audit on their [l retucn.

The agent conducting the audit requested that they gather
certain documentation for deductions shown on the return, for
his review, They cooperated fully. Due to an auto accident,
the agent cancelled his appointment to review the documents. He
did not communicate further with the taxpayers for eight months.
After those eight montis, and several failed attempts to contact
“the taxpayers by telephone, he sent them a form to waive the
statute of limitations. They declined to execute the waiver
without the agent's first reviewing the documentation they had
gathered eight months earlier at his reguest, He refused to do
so without the waiver. Therefore a notice of deficiency was
issued, dated , in the amount of I After
the petition was filed the same agent conducted a review of the
documentation the taxpayers had compiled at the beginning of the
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audit. The final deficiency based on that review was conceaded
to be SP. Taxpayers' counsel has offered a settlement
conceding tne $ deficiency in exchange for SHEM in fees and
costs.

. EGAL ARALYSIS

“  Section 7430 allows the court to award fees and costis to
successful petitioners in civil actions under tie Coge. In
order to be entitied to fees in post-198G6 cases tae petlt;oneL
must snow that the yovernment's position, after District Couns
became involved, was not-substantially justified. To be
successful, petitioners must show that they substantialiy
prevaliled, In thls case there 1s no yuestion that they wilil
anave done se¢. It appears from the facts you nave prov;ueu Lo us
tnat tihis case was not conceded in tae answer, but fairly
shortly thereafter (within a matter of months), arter Appedls
had obtained tioe reguested review of tue aocurentation. by the
Revenue Jfficer., Tuae ODJect¢01ao¢e ConuUCt, tnerefore, toos
place before tne filing of the yut¢t¢0n, ana bdeiore tne
involvement of District Counsel, placing it technicaiiy outsiae
tne scope of an award under section 7430. The Tax Court nas
said tuat onwy the post peultlon position of the government is
subject to their review under this section, uniess District
Counsel was involved at an earlier date, Sper v ominisgsionel,
89 ©?.C. Ho. 9 (July 9, 1987); Snifman v, Commisgioner, T.C.
ilemo. 1967-347.

The court has found on some occasions, nowever, that 1f
concession was unreasonabliy delayed, the deiay 1ts¢er will 91v°
‘ise to an award of feas under section 7430. tiena
Comnissioner, 89 T.C. No. 55 (October 8, 1987). The somewpat
high-handed conduct at the administrative level in this case
could lead tane court to look for any basis on which to make an
award. They wignt tnerefore find tnat the mere failure to
concede in the answer, or within a few weeks thereaiter, created
an unjustifiabie dJelay. Suca a conciusion wouid undercut tae
recent Tax Court opinions under section 7430, which have run
heavily in our favor. It wouid also snorten the time in waicn
District Counsel attorneys must concede similar cases to a very
burdensome degree. Therefore there are some litigation hazards
present, In addition, while we do not have a de minimus test
for settlement of these cases, litigation over the fes issuc
after failure to settie for such a swail amount would portray
the Service in a very unfavorable iight, particularly where the
taxpayers have been cooperative froa the outset. Therefore, ve
have autihorized the settlement of this case for the award of
SHll. Attached please find an award data sheet, which you may
submit to us witn the final decision document, so that we can
reguest payment from the General Accounting Ofiice.
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if we may be of further assistance in tails matter, please do
not hesitate to cal. ils. Clare E. Butterfield,
566-3442.
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